Brighton
CITY OF BRIGHTON
REGULAR MEETING OF THE
BOARD OF ADJUSTMENT
AGENDA
July 9, 2020

Meeting is to be held virtually at https://brightonco.cc/38m0Hwp
To join by telephone (for higher quality, dial a number based on your current location):
1-669-900-9128, 1-253-215-8782, 1-346-248-7799, 1-646-558-8656, 1-301-715-8592, 1-312-626-6799
Webinar ID: 849 4346 5666

Chairman: Chris Maslanik Ward III

Vice-Chair: Fidel Balderas At Large

Commissioners: Oliver Shaw Ward 1
William Leck Ward IV
Vacant Ward 11
Liane Wahl Alternate
John Morse Alternate
Giana Rocha Youth
Stephen Colvin Youth

ATTENTION TO ALL ATTENDING PUBLIC HEARING
Please leave all cell phones out of the Commission Chambers or make sure that they are turned off before entering. Thank You!
Por favor apage todos telefonos de celular y aparatos de busca personas antes de entrar al concejo municipal. Muchas Gracias!
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Call to Order immediately following the Planning Commission meeting
II. Pledge of Allegiance

III. Roll Call

IV. Minutes from the October 10, 2019 BOA meeting will be presented for approval
V. Public invited to be heard on items not on the agenda

VI. Agenda Items
1. Variance request for water tower at 4204 Crestone Peak Street: Nick Di Mario presenting

VII. Old Business
VIII. New Business
IX. Reports

X. Adjournment
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CALL TO ORDER

Chairman Maslanik called the meeting to order at 7:57 p.m.

ROLL CALL

Roll call was taken with the following Commissioners in attendance: Chris Maslanik,
Oliver Shaw, Fidel Balderas and Rex Bell. Youth Commissioner Giana Rocha was also

present. Steve Ginevan and William Leck were excused as absent.

STAFF PRESENT: Jason Bradford, Planning Manager; Sean Pesek, Assistant Planner;
Jack Bajorek, City Attorney; Lane Zorich, Acting Commission Secretary.

MINUTES OF PREVIOUS MEETINGS

Minutes from the June 27, 2019 regular Board of Adjustment meeting were
approved as presented.

Motion by Commissioner Shaw
Second by Commissioner Bell

Voting Aye: All Present
Motion passes: 4-0

PUBLIC INVITED TO BE HEARD ON ITEMS NOT ON THE AGENDA
None present
PUBLIC HEARING ITEMS

Variance request for the Solaire Apartments LLC pool shed: Sean Pesek presenting

Chair invited Staff to present, summarized:
Mr. Pesek introduces the Applicant as Brandon Tinker from Spire Design.

Mr. Pesek presented on the variance for the pool shed, noting that the expansion of the
pool shed encroaches 1.5 feet into the required 25-foot separation between accessory
structure and primary structure. He concluded with the following: there is no detriment to
the community, no exceptional physical hardship, the request is nominal, the use is
acceptable, and not all the criteria is met for an unnecessary hardship. Staff recommended
denial.
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Chair called for questions to Staff from the Board, summarized:

Mr. Bell asks for clarification in regards to the issue being that Solaire began constructing
without receiving approval through a permit.

Mr. Pesek responds that he is correct in his understanding.

Mr. Shaw asks if the permits were denied.

Mr. Pesek responds that two separate permits were applied for and neither were approved
because the Applicant did not submit a proper site plan showing that the expansion met
the code.

Chairman Maslanik asks if the first permit was submitted in October of 2018.

Mr. Pesek confirms that it was around that time.

Mr. Tinker takes the podium to discuss the delay between the two permits. He explains
that they were waiting on a site plan and some confusion happened on behalf of the
developer.

Chairman Maslanik asks if Mr. Tinker if he will be presenting anything.

Mr. Tinker responds that he will not.

Chairman Maslanik called for questions from the Board to the Applicant,
summarized:

Mr. Shaw asks if the pool shed needs to be that large.
Mr. Tinker responds that the pool filters are large and cannot be any smaller.
Chairman Maslanik asks if the pumps can be moved elsewhere.

Mr. Tinkers responds that Solaire looked into other locations on the property but it cannot
be accommodated anywhere else.

Chairman Maslanik closed the questions at 8:12 pm

Secretary Zorich read the resolution.

Mr. Bell expressed his admiration for Solaire’s work in Brighton and thanked them for
helping the City. He further explained that Solaire has put the City in a difficult position.
He is angry they went ahead and built the expansion without approval. Mr. Bell notes that
the law is meant to be ruled on without prejudice, therefore, he has been moved
negatively on the matter.

Mr. Balderas asks for clarification on voting yes versus no.

Mr. Bajorek clarifies that the resolution is a motion for denial of the variance on grounds
of no physical hardship being present.

Mr. Balderas notes that a variance sets precedence.
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Mr. Shaw asks the applicant if the variance is a true hardship or really a cost problem.
Mr. Tinker responds that it is a cost problem.
Mr. Shaw explains that it is not a true hardship then.

Chairman Maslanik exclaims that the hardship presented states that noise limits the
ability to rent adjacent units. He asks the applicant if this has always been an issue.

Mr. Tinker responds that it causes multiple issues including loss of energy and
accelerated equipment deterioration due to storing the pumps outside.

Chairman Maslanik responds that the Board is disappointed in Solaire’s decisions.

Mr. Tinker responds that there was also an initial issue with the City not being able to
find the shed on any of the site plans on file for the site. He continues that once that was
resolved, someone on the construction team got confused and began building the
expansion because they thought the Building Department had approved the permit
already.

Chairman Maslanik asks for clarification on the applicant’s claim that the Building
Department already issued approval.

Mr. Tinker responds that the confusion came from the zoning review not being approved
while the building review was approved.

Chairman Maslanik asks Mr. Pesek to respond.

Mr. Pesek discusses that the originally permit was submitted before he came to the City
but with the 2™ permit, the applicant submitted a site plan that show the distance between
the buildings was 25 ft. and the permit technician asked for further proof of this setback.
The applicant then submitted a survey which showed that it did not meet the 25 ft.
setback which is why the permit was then denied.

Chairman Maslanik asks the applicant how the setback was originally measured for the
permit.

Mr. Tinker responds that the contractor measured it himself with a tape measurer because
the City could not find the building on any of the original site plans.

Chairman. Maslanik asks Mr. Bradford for any details that are being missed because he
feels there are some gaps in the story.

Mr. Bradford explains that the original Final Development Plan for Solaire did not
include the pool shed so when the expansion was applied for, Planning Staff was not
aware of the pool shed being on site because it was not on any plans they had available.
He continues that staff was able to locate the pool shed through a Building Permit,
however, the permit would not have gone through the planning process which is why
planning staff could not originally locate it. His understanding was that the original denial
of the permit in October was just looking for more information. He continues that when
the permit that came in May, staff found that the setback would be very close so they
requested the survey to be completed.

Chairman Maslanik asks the Applicant if that is accurate.
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Mr. Tinker confirms.

Chairman Maslanik asks for clarification on the construction manager who overzealously
began building the expansion.

Mr. Tinker explains that he received an email that the Building review had been approved
so he thought that meant he could start construction.

Chairman Maslanik questions that he received an email that the Building review had been
approved.

Mr. Tinker exclaims that it was either through email or a phone call, he isn’t sure.

Mr. Bajorek interjects that this would have been the building and safety code review, not
the full permit. He further says that it seems like the construction manager then assumed
the permit had been approved when in fact it was not.

Mr. Tinker agrees with Mr. Bajorek’s understanding.

Chairman Maslanik expresses his unhappiness that construction began without approval
but understands the circumstances of miscommunications. He notes that the variance is

only a foot and a half and Solaire has been a valued part of the community.

Mr. Bell acknowledges that there was a misunderstanding and compliments the Applicant
and his representation.

Mr. Shaw states that it is not a hardship case, it is financial, and so the applicant needs to
rewrite his case.

Chairman Maslanik claims that he has seen worse things as the Chairman of the Board.
He understands that mistakes happen

Mr. Shaw asks for clarification on the site plan and the previous floor plan.

Mr. Tinker responds that the pumps on the pool shed have always been there.
Chairman Maslanik makes a motion to approve the variance. No second.

Mr. Shaw expresses his concern about why they started building without a permit.

Mr. Tinker reiterates the miscommunication.

Mr. Balderas asks for clarification on the building and the setbacks for the concrete slab.
Mr. Bell asks about the motion.

Mr. Balderas asks for clarification on the motion versus the language of the resolution.

Mr. Bajorek exclaims that since there was no second the motion failed and the resolution
is for denial of the variance.
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Motion for Denial by Commissioner Bell
Second by Commissioner Shaw

Voting Aye: Shaw, Bell, Balderas

Voting Nay: Maslanik
Motion passes: 3-1

VI OLD BUSINESS:

Chairman Maslanik discusses getting City emails for the Commissioners.

VII. NEW BUSINESS:
Chairman Maslanik introduces Lane Zorich as the Acting Commission Secretary.
Chairman Maslanik discusses the new Youth Commissioner who will be joining the next
commission meeting.

VIII. REPORTS

n/a

IX. ADJOURNMENT
Motion to adjourn at 8:49 p.m.

Motion by Commissioner Shaw
Second by Commissioner Balderas

Voting Aye: All Present
Motion passes: 4-0



FINDINGS OF FACT MEMORANDUM
COMMUNITY DEVELOPMENT DEPARTMENT
PLANNING DIVISION

TO THE BOARD OF ADJUSTMENT (BOA) MEMBERS:

Date Prepared: May 29, 2020

Date of Hearing: July 9, 2020

Prepared by: Nick Di Mario, Planning Technician

Reviewed by: Jason Bradford, AICP, Planning Division Manager

Subject: 4204 Crestone Peak St — Variance Request

Request: Review and make a decision regarding the application request for a height
variance of the allowed water tank on the property known as 4204 Crestone

Peak Street. The variance request requires review and approval by the Board
of Adjustment by Findings and Determination.

APPLICATION SUMMARY:

Current Owner: City of Brighton
Applicant(s): City of Brighton
Attn: Matthew Amidei, Utility Project Engineer
Legal Description: Brighton Crossing Filing No. 4, Tract A, City of Brighton, County

of Adams, State of Colorado.
Existing Zone District: Bromley Park PUD Amendment 8

Surrounding Zoning: North: Bromley Park PUD Amendments 3 and 2, I-1
East: Bromley Park PUD Amendment 6
South: Bromley Park PUD Amendment 2, Open Space
West: Pheasant Ridge Planned PUD

Surrounding Use: North: Low Density Residential, Commercial, Industrial
East: Low Density Residential
South: High Density Residential
West: Single-Family Residential

Existing Use: Public Lands

Proposed Future Use: Public Lands

Comprehensive Plan: Public Lands
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RELEVANT INFORMATION

The applicant, City of Brighton, has identified the subject property as suitable for an additional,
150’ tall water tower. If constructed, this would be the second water tower on the property. The
existing use of the property, Bromley Park PUD Amendment 8, would not be changed. In
accordance with the 8" Amendment of the Bromley Park PUD, the parcel falls under land use
regulations of the Public Lands (PL) zone district per the Land Use and Development Code. If
granted, the variance request would allow for a 150’ tall water tower, which is a 90’ variance from
the 60’ tall building height regulation for public lands. If the variance is granted, the proposed
water tower must go through the City’s standard building permit process.

ANALYSIS

Variances are a process to provide relief from a strict interpretation of the standards of this code,
which when applied to a particular property and in a specific context would create practical
difficulties or unnecessary hardship on all reasonable use of the property. This application shall
only apply to the design, dimension and other site development standards of this code and shall
not be used to authorize a use that is prohibited by the applicable zoning district. Variances may
be initiated by the property owner.

A variance shall be reviewed and approved only on the finding that all of the following conditions
are met:

1. The requested variance arises from exceptional physical conditions that are unique to the
subject property, that are not ordinarily found in the same zoning district, and that are not
created by the property owner or those acting on behalf of the property owner;

2. The strict application of the provisions of the zoning regulations for which the variance is
requested will constitute an unnecessary hardship upon the property owner, hindering the
ability to legally use or construct upon the property. Economic considerations alone shall
not constitute an unnecessary hardship if a reasonable use for the property exists under the
standards of this code;

3. The granting of the variance will not adversely affect the rights of adjacent property owners
or residents;

4. The variance desired will not adversely affect the public health, safety, or general welfare;
and

5. Granting the variance would not alter the essential character of the surrounding
neighborhood, and the general spirit of the ordinance and intent of the standards will be
maintained.

The first consideration of a hardship analysis is whether the request arises from exceptional
physical conditions unique to the property and that are not created by the property owner or those
acting on behalf of the property owner. Located in the High Zone, the tallest point within the City,
the property experiences variable topographic tendencies. While taller than the existing 135’ tall
water tower, the difference in elevation will result in the two being roughly the same height. In
order for water pressure to remain at a consistent level, the existing and proposed water towers
must maintain the same water levels internally.

The second consideration is whether the current zoning will constitute an unnecessary hardship
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upon the property owner, hindering the ability to legally use or construct upon the property. While
the code allows a 60’ maximum height for buildings on public land, this would not be sufficient
in order to provide an adequate and reliable water source to the City of Brighton. If conformed to
the City of Brighton’s current Land Use and Development Code, the new water tower would be
75’ shorter than the existing, hindering its ability to deliver water.

The third consideration is whether the granting of the variance will adversely affect the rights of
adjacent property owners or residents. If granted, there will be no adverse effect to the rights of
adjacent property owners or residents. While pursing the approval of a variance, the proposed
water tower will comply with setback requirements, use standards, and will not result in the
expansion of its respective parcel.

The fourth consideration is whether the variance desired will adversely affect the public health,
safety, or general welfare. The majority of development in the five year growth period (2016-2021)
is located within the High Zone. Data has proved there is approximately 3.92MGD (million gallons
per day) added to the High Zone during maximum day demand. This increased demand adds a
significant impact to the storage requirement set forth by AWWA.

The last consideration is whether the granted variance would not alter the essential character of the
surrounding neighborhood, and the general spirit of the ordinance and intent of the standards will
be maintained. With the presence of existing water tanks, the site was always intended to serve
and provide utilities. Vacant land to the south has yet to begin any residential development and
existing neighbors settled in the area with knowledge of the public land zoning.

PUBLIC COMMENT

Notice of the public hearing will be posted on the property on June 24, 2020. Notification will also
be provided via City of Brighton website on June 24, 2020. Written notice was mailed on June 24,
2020 to all property owners within 1,000°.

STAFF FINDINGS

Overall, staff finds it a necessity to construct the proposed 150’ tall water tower. Access to reliable
water sources will continue to be one of the most important land use related issue within the City
of Brighton. With almost two years left in the five year projected growth period, the City will
continue to develop creating higher demand for Brighton’s residents and those to come. If the
variance is denied, the City will not be able to build a water tower that is adequate to the needs of
its residents.

OPTIONS FOR BOARD OF ADJUSTMENT CONSIDERATION
e Approve the request for the variance;
e Deny the variance request;
e Approve a modified variation of the request; or
e Take the request under advisement for up to thirty (30) days and then render a decision.
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ATTACHMENTS
e Findings and Determination (Draft)
e Aerial Map
e Applicant’s Submission Packet (including site plan)
e 1,000’ Mailing Radius Property Owner Addresses
e 1,000’ Mailing Radius Buffer Map
e Affidavit of Posting
e Bromley Park PUD 8" Amendment




CITY OF BRIGHTON, COLORADO
BOARD OF ADJUSTMENT (BOA)

FINDINGS, DETERMINATION AND ORDER RE: VARIANCE REQUEST

IN THE MATTER OF THE APPLICATION BYMATT AMIDEI, CITY OF BRIGHTON,
REGARDING A CERTAIN REQUEST FORA VARIANCE FROM THE ALLOWABLE
BUILDING HEIGHT REGULATION OFTHE PL (RUBLIC LANDS) DESIGNATION BY THE
8™ AMENDMENT OF THE BROMLEY PARK PLANNED UNIT DEVELOPMENT AND
LAND USE AND DEVELORMENT CODE

THIS MATTER came before the Board upon the Applicatiodatt Amidei, City of Brighton
(the3$SSOLFRDAD W’

The matter concerns that a certain request for a variance as more particularly shown in Exhibit
3$" DWWDFKHG KHUHWR DQG E\ WKLV UHIHUHQFH PDGH D SD
variance from the City of Brightonand Use ad Devebpment Code W K H 3 &fBr@kt certain
proposal known as th#204 Crestone Peak S DULDQFH 5HTXHVW WKH &@3URMHF!
Brighton Crossing Filing No. 4, Tract,Aity of Brighton, County of Adams, State of Colorado.

WKH 33URSHUW\" DQG WKH %RDUG KDYLQJ UHYLHZHG WKH ¥
receive testimony and evidence from the Applicant and interested parties, including the public at
large; and the Board being otherwise fully advised;

THE BOARD FINDS THAT:

1. On July 9, 2020,a public hearing was held by the Board in order to consider the
Application, at which time the Applicant appeared before the Board and presented
testimony and evidence in support of the Application. The Board receivedlealbnt
testimony and evidence, including public comment, and the matter was carefully reviewed
and acted upon by the Board, pursuant td_ted Use and Devepment Code

2. TKH %RDUG ILQGYV WKDW WKH $SSOLFDQW Y VeduéstingHVW D
a 90foot variance from théuilding height regulation of 60 feet to allow for a total of 150
foot tall structure on the property.

3. The®w RDUG ILQGV WK prapoded plagnd 890 affielPed e fyMopublic lands
with an additional wier toweris permittedas an allowed use under Ak (Public Land}¥
zone district regulations for the Propertiyurthermore, the Board finds that such use of
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